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Election Reform: Issues and Legislative Proposals
in the 109" Congress

Summary

Degspitethe passage of theHelp AmericaVoteAct (P.L. 107-252) in 2002, many
election-reformissueshave continued to arisein conjunction with subsequent federal
elections. Attempts to address those issues legidatively took form in many bills
introduced in recent Congresses, particularly the 109". Some of those bills
responded specifically to issues that arose from the passage of HAVA. Others
responded to events, especially problems that occurred during the 2004 federa
election and asaresult of the hurricanesof 2005. Still othersaddressed longstanding
election-reform issues. Some were very specifically targeted to a particular issue,
whereas others were more comprehensive, focusing on several issues. The various
approaches taken by those bills may be used in legislation considered by the 110"
Congress. The issues addressed included the following:

e concerns about conflict of interest and political activity among
voting system vendors and among election officias,

e voting rights of convicted persons,

e election crimes,

e the use of deceptive practices relating to voting by politica
operatives or others,

e voting rightsin the District of Columbia and other areas other than

the 50 states,

early and absentee voting,

authorization and authority of the Election Assistance Commission,

the Electoral College,

enforcement of HAV A requirements,

voter error,

election holiday,

voter identification,

voter information,

alternative language requirements,

voting leave for employees on election day,

access to polling places by observers,

payments to states,

proportional representation and instant-runoff voting,

the use of provisional ballots,

the provisioning of voting machines to polling places,

redistricting procedures,

state laws on el ection administration,

election statistics,

the level of training given to pollworkers,

security of electronic voting systemsand verifiability of ballots, and

voter-registration requirements.

In addition to appropriations, two bills with election-related provisions were
enacted: reauthorization of the Voting Rights Act (P.L. 109-246), and defense
reauthorization (P.L. 109-364). Thisreport will not be updated.
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Election Reform: Issues and Legislative
Proposals in the 109" Congress

Degspitethe passage of theHelp AmericaVoteAct (P.L. 107-252) in 2002, many
el ection-reformissueshave continued to arisein conjunction with subsequent federal
elections. Attempts to address those issues legidlatively have taken form in many
bills introduced in recent Congresses. Some bills were introduced specifically in
response to issues raised in consequence of the passage of HAVA. Others were
introduced in response to events, especially problemsthat occurred during the 2004
federal election and as aresult of Hurricane Katrina in August 2005. Still others
addressed |ongstanding el ection-reformissues. Somewerevery specifically targeted
to a particular issue, whereas others were more comprehensive, focusing on several
issues.

Thisreport discussesthe range of election issues covered by variouslegidative
proposals in the 109" Congress, and the various approaches taken by those bills.
Billsintroduced inthe 110" Congresswill be covered elsewhere. The purposeof this
report is not only to provide a history of legidative activity on election reform, but
moreimportantly, to provideinformation that may be useful in deliberationsonthose
issuesin the 110" Congress.

While HAV A appears generaly to have been well-received by both election
officials and the public,* some provisions have been controversial, especialy the
following:

Accessihility of voting systems. Section 301(a)(3) of HAV A requiresthat each
polling place have at least one fully accessible voting system, beginning in 2006.
Some observers believe that this requirement is excessive and exceptions should be
made for jurisdictions with low population, such as rural areas and small towns,
where voters are well-known to election officials. Proponents counter that the high
and increasing mobility of the U.S. population, and the problem of the “hidden”
disabled, make accessibility essential for full enfranchisement. No bills were
introduced in the 109" Congress that addressed thisissue.

That is not the case with the other major controversy relating to accessibility.
Sec. 301(a)(3) promotes the use of direct recording electronic (DRE) voting
machines. They arewidely recognized asthe most accessiblekind of voting system.
However, they have been criticized as being insufficiently secure in comparison to
paper-based systems, and severa bills would have required that they produce paper
ballots.

! See, for example, CRS Report RL 32938, What Do Local Election Officials Think about
Election Reform?: Results of a Survey, by Eric A. Fischer and Kevin J. Coleman.
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Provisional voting. Sec. 302(a) requiresthat any person be permitted tofill out
and submit a provisiona ballot at a polling place, if the person claims to be a
registered, eligible voter in the jurisdiction but is not so considered by election
officiasat the polling place. It went into effect in 2004. While some concerns have
been raised about difficulty of implementation, the major controversy with respect
to this provision has been with respect to the criteriafor counting provisional ballots
— in particular, whether a ballot should be counted if cast in a polling place other
than that at which the voter is registered. Several bills were introduced that would
have addressed this controversy.

Among other issues that arose in conjunction with recent federal elections and
which were addressed by proposed legidlation were

e concerns about political activity and conflict of interest among
voting system vendors and among €election officials,

e the use of deceptive practices relating to voting by political

operatives or others,

enforcement of HAV A requirements,

access to polling places by observers,

the provisioning of voting machines to polling places,

the level of training given to pollworkers,

voting rights of convicted persons,

various aspects of voting-system security,

voter identification, and

voter-registration requirements.

Other issues addressed by one or more billsincluded absentee and early voting,
alternative language requirements, authorization of and budget submission by the
Election Assistance Commission (EAC), el ection crimes, thedate onwhich elections
are held and whether or not election day should be a holiday, the gathering and
reporting of statistics relating to elections, the workings of the Electoral College,
extension of voting rightsto residents in areas other than the 50 states, extension of
HAV A deadlines, HAV A paymentsto states, proportional representation and instant-
runoff voting, redistricting procedures, state laws on election administration, voter
error, voter information, and voting leave for employees on election day. Unless
otherwise indicated, provisions of bills discussed in this report refer only to federal
elections.

Issues

Absentee and Mail Voting

Absentee voting has been steadily increasing in the United States for many
years. Itisrapidly becoming the standard form of voting on the west coast. Oregon
now conducts its elections by mail, and in Washington state, most ballots are now
cast absentee. In California, the percentage of ballots cast absentee has steadily
increased for many years, climbing to about one-third of all ballots in 2004. In
addition to California, Oregon, and Washington, an additional 25 states permit “no-
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excuse” absentee voting, which means that any voter can request an absentee ball ot
without needing to provideareason for therequest.? Several states permit registering
as a permanent absentee voter.

Under the Uniformed and Overseas Citizens Absentee Voting Act of 1986
(UOCAVA, P.L. 99-410), all persons serving in the military, their spouses and
dependents, and U.S. citizens living abroad are eligible to vote absentee in federal
elections. Versions of the law date to World War Il. The various state laws and
UOCAVA illustrate the trend toward making absentee voting available to larger
numbers of voters, either for reasons of convenience or to secure the franchise for
eligible voters whose circumstances preclude voting in person. Critics of thistrend
cite concerns about the possibility of fraud, as none of the safeguards of the polling
place exist. Inthe polling place, each vote is cast in private, it cannot be connected
with the person who cast it, and the voter cannot be easily bribed or coerced. Those
safeguards cannot be guaranteed for absentee ball oting or some other types of remote
voting,® and many el ection official sresist thetrend toward no-excuse absenteevoting
for this reason.

Despite those trends and concerns, there is little in HAVA that relates to
absentee voting. Sec. 246 requires the EAC to conduct a study on postage-free
absentee voting, and 8303(b) requires first time registrants who vote by mail to
include a specified form of identification with their ballots, but most HAVA
absentee-voting provisions pertain to military and overseas voters.

Seven bills would have solidified the trend toward increasing absentee voting
by eliminating restrictions on it, requiring states to permit any eligible voter to vote
absentee (H.R. 533,H.R. 939, H.R. 1835, H.R. 3557, H.R. 4141, S. 17, and S. 450).
Three of those (H.R. 533, H.R. 4141, and S. 17) would have permitted the use of a
national federal write-in absentee ballot to be developed by the EAC.

Other bills had morelimited provisions on absentee voting (see also the section
on hurricane response below). H.R. 2104 required jurisdictions to accept absentee
ballots sent by mail with insufficient postage. H.R. 2250 required the EAC to
establish mandatory standards for prevention of fraud and abuse in the handling of
absentee ballots. H.R. 3094 required the EAC to establish best practice guidelines
for treatment of absentee ballotsof military and overseasvoters. S. 414 required that
voter rolls at polling places indicate which voters have requested or submitted an
absentee ballot. It also required that, except as provided for in UOCAVA, absentee
ballots can be counted only if received by the close of businesson electionday. H.R.
533, H.R. 939, H.R. 4141, S. 17, and S. 450, in contrast, would have permitted all

2 These states are Alaska, Arizona, Colorado, Florida, Georgia, Hawaii, Idaho, lowa,
Kansas, Maine, Maryland, Montana, Nebraska, Nevada, New Jersey, New Mexico, North
Carolina, North Dakota, Ohio, Oklahoma, South Dakota, Utah, Vermont, Wisconsin, and
Wyoming.

# As used in this report, the term remote voting refers to any type of voting other than in
person in the home precinct on election day. Other major types of remote voting include
early voting (see below) and Internet voting (whichisrarely used in federal elections— see
CRS Report RS20639, Internet Voting, by Kevin J. Coleman).
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absentee ballots to be accepted for at least 10 days following the election. S. 4018
would have established a grant program to assist states in replacing polling-place
voting with vote-by-mail, delineated required procedures, and required the EAC to
develop best practices and provide technical assistance. It also required GAO to
evaluate implementation.

Accessibility of Voting Systems and
Polling Places for Persons with Disabilities

HAVA requires that voting systems “be accessible for individuals with
disabilities, including nonvisual accessibility for the blind and visually impaired, in
amanner that provides the same opportunity for access and participation (including
privacy and independence) asfor other voters’ (8301(a)(3)). It requiresthat there be
at least one accessible system in each polling place starting in 2006, and that any
voting systems purchased with HAVA title Il funds starting in 2007 be fully
accessible. It further statesthat properly equipped DREs will meet the accessibility
requirement.

DREs can provide improved accessibility in several ways. They include
magnified ballots for the vision-impaired; audio ballots for blind voters and,
potentially, voters whose primary language is unwritten, or English speakers with
substantial reading difficulty; and specia interfacesfor physically challenged voters.
However, DRESshave al so been controversial because of concernsabout security and
reliability in recording and counting votes. As a result, some observers have
proposed that aternatives to DRES be used to address accessibility needs. Some
argue that paper-based systems can be made sufficiently accessible, either
electronically or mechanically. Othersbelievethat making those systemsaccessible
is not currently feasible and that any risks associated with the use of DRESs can be
addressed through administrative measures (see aso the sections on security of
voting systems and on voter verification below).

Three billsrequired that HAV A accessibility requirements be met through use
of modular voting architecture, in which different voting functions, such as
generating and casting votes, are performed by separate devices.* H.R. 550 required
that voting systems used for disability access separate the functions of vote
generation, vote verification, and vote casting if the system isstrictly electronic; and
allowed the voter to verify and cast the ballot on paper or another medium privately
and independently in an accessible manner. H.R. 939 and S. 450 required that at
least one voting system per polling place provide opportunity for inspection and
verification of theballot for disabled votersand language minoritiesby separating the
vote generation and vote-casting functions, and produce a paper record availablefor
visual, audio, and pictorial verification. Both billsrequired statesto instruct election

* See Caltech/MIT Voting Technology Project, Voting: What I's, What Could Be, July 2001,
CRS Report RL32139, Election Reform and Electronic Voting Systems (DRES): Analysis
of Security Issues. An optical scan voting system separates vote generation (marking the
ballot) from vote casting (running the ballot through the optical-scan reader), and some
voting systems have been developed that can mark optical-scan ballots using a DRE-like
interface, including audio capability for visually-impaired voters.
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officials on the right of persons with disabilities to receive assistance, and both
required the EAC to develop best practices for voter-verification for persons with
disabilities.

Alternative Language Requirements

HAV A requiresthat voting systems provide aternative-language accessibility,
pursuant to the requirements of the Voting Rights Act of 1965 (VRA, 42 U.S.C.
1973aa-1a). Despite the reauthorization of the VRA (see Garrine P. Laney, The
Voting Rights Act of 1965, As Amended: ItsHistory and Current I ssues, CRS Report
95-896), the alternative-language requirementsmay beanissue. Thoserequirements
provide that jurisdictions with sufficiently large populations of non-English-
proficient citizensbe provided voting material sintheir nativelanguage(s) (42 U.S.C.
1973aa-18). H.R. 9 (now P.L 109-246) reauthorized this provision until 2032, and
S. 2703 contained a similar provision. H.R. 550 would have required the EAC to
develop best practices for voter-verification for persons with languages other than
English. H.R. 997 required that official government functions be conducted in
English. H.R. 4408 and S. 3828 would have eliminated the Voting Rights Act
requirements to provide ballots and other voting materials and information in
languages other than English.

Conflicts of Interest

Onecontroversy preceding the 2004 federa e ectionfoll owed astatement by the
then-chairman and CEO of Diebold Corporation, one of the major manufacturers of
DREs and optical scan systems. Walden O'Dell, in a 2003 fund-raising letter,
reportedly stated his commitment to delivering Ohio for President Bush in the 2004
election.®> This led some Democratic activists to publicly voice concerns about a
partisan conflict of interest on the part of Diebold. Concerns about such conflicts
have been voiced by some election-reform advocates for years. The concerns have
not been limited to potential partisan bias, but have aso included business
relationships among vendors, election officials, and testing laboratories. Some
advocates have argued for standards and other controls over such potential conflicts
of interest, while others have proposed use of government or nonprofit laboratories
for certification, with some even proposing federalization of voting-system design
and manufacturing, asoccursin some other countries.® However, others believe that
such concerns are unwarranted and that no additional measures are needed to control
conflict of interest.

Severa bills would have addressed potential conflicts by manufacturers and
laboratories. H.R. 470 would have modified §231(b) of HAVA to requirethe EAC
to establish standardsregarding conflictsof interest by laboratoriesthat certify voting
systems. H.R. 550 and H.R. 3094 required both certification laboratories and
manufacturersto meet EAC conflict-of-interest standards, withthelatter specifically

> Melanie Warner, “Machine Politics In the Digital Age,” New York Times, November 9,
2003, Sec. 3, p. 1.

¢ Among the most notable examples are India and Brazil.
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including software manufacturers and prohibiting partisan political activities by
manufacturers. H.R. 470 and H.R. 3094 prohibited accreditation of |aboratories not
meeting those standards. H.R. 533 prohibited conflict of interest more broadly —
including any entities involved with voting machines — under EAC standards. It
alsorequired the EAC to study thefeasibility and desirability of conducting elections
through nonpartisan election boards. H.R. 939 and S. 450 more narrowly prohibited
officersof voting system companiesfrom taking part in prohibited political activities,
as defined in the bill, in any election for which a voting system produced by the
manufacturer is used.

See a so the section on political activities of election officials below.

Early Voting

Early voting usually refersto the practice in which el ection jurisdictions permit
voting in a polling place before election day. While absentee voting is a form of
early voting, the former involves ballots cast viamail, rather than in person, and the
two are usually treated separately (see the section on absentee and mail voting
above). Texasfirstimplemented alimited version of early votingin 1963. Thereare
many approaches to early voting, and the number of states using it is growing.
According to the National Conference of State Legislatures, 23 stateshad someform
of early voting in 2004, whereas only 13 states offered it in 2000. In some states, a
voter can cast aballot at any of severa locations in the jurisdiction before election
day, whilein other states, the voter must visit the election officia’s office to do so.
The days and hours for voting vary as well.

Some observershavecriticized early voting asdistorting to the el ectoral process
and being open to certain kinds of fraud and abuse. One disadvantage concerns
developments or issues in a campaign occurring after early voters have cast their
ballots. Also, as with other forms of remote voting, a greater risk of fraud arguably
exists. Proponents state in contrast that early voting can increase turnout and lessen
the risk of certain kinds of distortions, such as undue impact from late-occurring
events. In Maryland, for example, the legislature approved early voting for 2006
over the Governor’ s veto, but the law was rejected by a Court of Appeals ruling on
August 25.” Objections raised in court included the assertion that it would require
amending the Constitution, which guaranteesvotingin one’ sward or el ection district
on election day. Maryland's version of early voting would have made balloting
available before the election at alimited number of placesin each county. Despite
such controversies, the recent increase in the number of states offering early voting
suggests that the trend will continue.

H.R. 533, H.R. 939, H.R. 3557, S. 17, S. 450 would have required states to
implement early voting and for the EAC to establish standards for it. H.R. 2104
required statesto permit local jurisdictionsto allow early voting should they wish to
do so. S. 414 required that voter rolls at polling places indicate which voters have
voted prior to election day.

" Tom Stuckey, “Maryland court overturns early voting law,” Associated Press, Aug. 26,
2006.



CRS-7
Election Assistance Commission (EAC)

HAVA did not provide the EAC with regulatory authority and authorized
funding for it only through FY 2005.2 It requires the National Institute of Standards
and Technology (NIST) to provide some technical guidance to the EAC but did not
authorize any funding for that purpose. Some have called for the EAC to be
abolished after distribution of HAV A payments is completed, with responsibilities
for voting system guidelines and certification of testing laboratories transferred to
NIST. Others, however, believe that the EAC should have rulemaking authority,
higher funding, and greater budgetary independence from the executive branch.

Five bills would have provided indefinite funding authorization to the EAC.
H.R. 550 provided permanent authorization but did not specify afundinglevel. H.R.
533 and S. 17 authorized $23 million, and H.R. 939 and S. 450 $35 million, for
FY 2006 and sums necessary thereafter. These four bills would have exempted the
EAC from requirements of the Paperwork Reduction Act and required concurrent
transmission of EAC budget estimates or requeststo the White House and Congress,
asdidH.R. 3094. They also required NIST to provide technical support tothe EAC,
with the latter two also allocating $4 million of the FY 2006 appropriation for that
purpose. H.R. 939 and S. 450 also would have authorized, for FY 2006 — 10, an
additional $20 million to the EAC for recounts, voter-verification systems, and
security (see those sections below for details).

H.R.939and S. 450 would haverepealed the HAV A prohibition on rulemaking
by the EAC, and H.R. 533 and S. 17 provided the commission with rulemaking
authority relating to requirements and standards added by the bill.

H.R. 550, H.R. 939, and S. 450 would have repealed the EAC’s exemption
from the advertising requirements of 41 U.S.C. 5 with respect to contracting and
compensation for supplies and services.

Election Crimes

Elections are often accompani ed by reports of deceptive acts by some partisans
or other parties, including such things as selective discarding of voter registration
applications and misinforming voters about date and location of an election and
eligibility of voters. Federal law currently prohibitsintimidation of voters (18 USC
594, 42 USC 1973i(b)) and providing falseinformationin voter registration (42 USC
1973i(c), 15544), among other activities, but does not expressly forbid acts such as
those listed above. However, some states have expressly made some of those
practicesillegal .°

8 The EAC did, however, receive $14.2 million in funding for FY 2006 (P.L. 109-115).

° For example, Kansaslaw prohibits“ ... knowingly: (1) Destroying any application for voter
registration signed by a person pursuant to K.S.A. 25-2309, and amendments thereto, (2)
obstructing the delivery of any such signed application to the county election officer or the
chief state election official, or (3) failing to deliver any such application to the appropriate
county election officer or the chief state election official as required by law” (K.S.A. 25-

(continued...)
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H.R. 533 prohibited unfair and deceptive acts and practices, asidentified by the
U.S. Attorney General, that woul d affect votingin federal el ections, and provided for
civil and criminal penalties and aprivateright of civil action by victims; it required
the Attorney General to establish procedures for tracking and documenting voter
irregularities. H.R. 939, H.R. 3094, H.R. 4463, S. 450, S. 1975, and S. 4069
prohibited deception regarding the time, place, or manner of conducting an election,
or voter eigibility, with S. 4069 al so prohibiting deception about party affiliation of
candidatesand sponsorsof campaign communications. All provided criminal penalty
for violations, with H.R. 4463, S. 1975, and S. 4069 also providing a private right
of civil action by victimsand requiring the Attorney General to respond to reports of
irregularities, to establish regulations on corrective actions, and to report allegations
to Congress. S. 414 made destruction of property with the intent of preventing or
impeding a person from voting acriminal act. S. 4034 made it afederal crimeto
tamper with a voting system or ballots and provided a private right of action for
affected persons.

Accusations relating to vote-buying are also not uncommon. Federal law
currently prohibits vote-buying and -selling (18 U.S.C. 597). S. 414 would have
expanded this prohibition by making conspiring to buy votes a criminal act.

See also the section on voter registration below.

Election-Day Holiday/Date Change

In some countries, el ections are held on days when businesses are closed, either
by holiday or by holding the election on aweekend. Some observers advocate such
an approach in the United States, arguing that it will increase turnout and improve
the availability of qualified pollworkers. Opponents argue that thereis no evidence
for those assertions, and that alternatives such as early and “no-excuse” absentee
voting already exist to accommodate voters who have difficulty getting to polls on
election day. HAVA requires the EAC to perform a study on the “feasibility and
advisability” of an election-day holiday and other alternatives (Sec. 241(B)(10)), but
itissilent on the timing of that study.

H.R. 533, H.R. 939, and S. 17 specified a deadline of six months after
enactment for the EAC report on establishing an election-day holiday. H.R. 3557,
H.R. 6200, and S. 450 would have made election day afederal holiday, asdid H.R.
63 and S. 1130, which also required a GAO study of the impact of the change on
voter participation. H.R. 1647 and S. 144 would have changed election day to the
first consecutive Saturday and Sunday in November, with the latter also specifying
polling-place hours.

Election Statistics

% (...continued)

24214); and “mailing, publishing, broadcasting, telephoning or transmitting by any means
false information intended to keep one or more voters from casting a ballot or applying for
or returning an advance voting ballot” (K.S.A. 25-2415).
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One common complaint among advocates of improved el ection administration
isthe lack of consistent and reliable data across states relating to various aspects of
the conduct of elections. Statesvary substantially in the datathey collect and make
publicly available. For example, somejurisdictions, when reporting el ection resuilts,
release only the number of votes for each candidate. That makes it impossible to
determine how many voters failed to cast valid votes for a given office (these are
known as “residual votes''®). HAVA requires the EAC to serve as a “a national
clearinghouse and resource for the compilation of information and review of
procedures with respect to the administration of Federal elections’ (Sec. 202), but
does not in genera require the EAC to collect or the states to provide specific
information in that regard.”* The EAC has developed an election-day survey that it
first administered for the 2004 federal election.® This instrument, as well as other
EAC surveys,* could potentially provide abasisfor standardization of datacollected
by state and local jurisdictions for future elections.

H.R. 939 and S. 450 required each state and jurisdiction to report specified
election data— onvoters, ballots, polling places, and voting machines—tothe EAC
within six months after the election, and for the EAC to report on the election to
Congress within nine months after the election.

Electoral College

Presidentia elections are decided under what is called the electora college
system. Proposals to reform the system are not uncommon, especially after close
elections, and several reform bills have been introduced in the 109" Congress. For

19 The number of residual votes for a given contest is the number of ballots cast that do not
record avalid votefor that contest. A ballot may be uncounted becauseit does not indicate
achoice (thisiscalled an undervote), indicates more choices than allowed (overvote— for
example, votes for two or more presidential candidates), or is otherwise spoiled (for
example, contains marksthat might permit identification of thevoter). “Drop-off” and“roll-
off” arerelated terms.

" HAVA does require the EAC to conduct asurvey on the possibility of establishing afree
absentee ball ot postage program (Sec. 246). It also requires election jurisdictionsto report
to the EAC the number of ballots sent to, returned from, and cast by absent uniformed-
services and overseas voters, and for the EAC to make the results public (Sec. 703). States
are also required to submit statistics on voter registration to the EAC under regulations (11
C.F.R. 8) issued pursuant to Sec. 9(a) of the National Voter Registration Act of 1993 (P.L.
103-31).

12 Election Assistance Commission, Final Report of the 2004 Election Day Survey, report
prepared by Election Data Services, September 7, 2005, [http://www.eac.gov/
election_survey 2004/intro.htm].

B Theseincludesurveysrelating to the Uniformed Overseasand Overseas Citizens Absentee
Voters Act of 1986 (UOCAVA — see Kevin J. Coleman, The Uniformed and Overseas
Citizens Absentee Voting Act: Background and Issues, CRS Report RS20764) and the
National Voter Registration Act (NVRA — see Government and Finance Division, The
National Voter Registration Act of 1993: History, | mplementation, and Effects, CRS Report
RL31105).
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in-depth discussion of reform proposals, see CRS Report RL32831, The Electoral
College: Reform Proposalsin the 109th Congress, by Thomas H. Neale.

H.R. 939 and S. 450 would have required that certificates of ascertainment™ of
electors be sent by overnight courier at |east six days before the el ectors are to meet.
H.R. 1579 would have changed the date for the meeting of electors from mid-
December to January 2, with any disputes resolved no later than three days prior to
that date, and required that certificates of ascertainment and votes of electors be sent
by the most expeditious method available, to arrive within two days after the
meeting.

H.J.Res. 8,H.J.Res. 17, H.J.Res. 36, H.J.Res. 50, and S.J.Res. 11 would have
abolished the Electoral College and provided for direct popular election of the
President and Vice President. H.J.Res. 17 additionally provided for a run-off
election if no candidate received 40% or more of the vote total, and H.J.Res. 36
would have limited direct election to cases where the winner receives amgjority of
votes cast.

Enforcement of HAVA Requirements

One of the more contentiousissuesin the debate over HAV A was over methods
to enforce compliancewith the act’ srequirements. Asenacted, HAV A providestwo
methods. The U.S. Attorney General may bring civil action to enforce compliance
(8 401), and each stateis required to establish grievance procedures (§ 402). There
has been some debate over whether current law provides individuals with the right
of federal court action in response to alleged violations. A ruling in one case before
the 2004 federal election affirmed such aright,™ but whether it would be upheld in
other casesis not settled.

H.R. 470 would have required that polling places have a posted notice of the
state administrative complaint proceduresrequired by HAV A, and limited eligibility
for filing complaints about voting machines to those voters eligible to use them.
H.R. 550 would have permitted individuals to file complaints with and required
response from the U.S. Attorney General about violations of HAV A requirements.
It provided a private right of action to enforce those requirements. H.R. 2250
requiredthe Attorney General toinitiateinvestigationsof votingirregularitieswithin
30 days of receiving a complaint accompanied by evidence and to notify the chief
state el ection officer of the status of theinvestigation every 60 days until completed.
It did not affect state investigations if they did not interfere with or impede federal
ones. It aso provided the EAC with authority to conduct auditsfor compliance with
the provisions in the bill and impose penalties for violations.

Extension of Voting Rights to Residents in
Areas Other Than the 50 States

14 These list the names of the electors and the number of votes each received and are sent
to the National Archives (3 USC 6).

15 Sandusky County Democratic Party v. Blackwell, 386 F.3d 815 (6™ Cir. 2004).
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Only U.S. citizens from the 50 states and the District of Columbia are eligible
to votein presidential elections. Those from commonwealths and territories cannot
do so. Furthermore, none of the latter have voting representativesin Congress, and
that restriction also applies to the District of Columbia. Proposals to extend such
rights may take various forms, and several bills were introduced in the 109"
Congress.*

H.J.Res. 1, H.J.Res. 17 would have extended voting rights for President and
Vice President to residents of commonwealthsand territories. H.R. 190 would have
made residents of the District of Columbia residents of the state of Maryland for
purposes of congressional and presidential elections. H.R. 398, H.R. 5410, and S.
195 would have required that the District of Columbia be treated as a state for
purposes of congressional elections. H.R. 2043 and H.R. 5388 required that it be
treated asastatefor purposes of representation in the House of Representativesonly,
and added, until reapportionment after the 2010 census, one representative for the
District and onefor one other stateto be named. H.R. 873 provided for anonvoting
delegate to the House of Representatives for the Commonwealth of the Northern
Mariana Islands.

HAVA Deadlines

HAV A containsthreesetsof January 1 deadlinesfor stateand|ocal jurisdictions
to comply with the requirements in the act:

e 2004: provisional voting, voter information, and voter identification
requirements.”” While some concernswererai sed about compliance
with these requirements in conjunction with the 2004 federa
election, especially with respect to provisional voting (see below),
in general implementation appears to have been successful.

e 2006: replacement of punchcard and lever machine voting systems
for states participating in the replacement program (with waiver),
statewide computerized voter registration list (with waiver), voting
system requirements (including at least one fully accessible voting
station per polling place). Theability of stateandlocal jurisdictions
to meet the deadline for these requirements has raised concerns
among some. In particular, The requirement for computerized
statewideregistration list appearsto beaproblemin somestates(see
below) and some states may also have not yet completed
replacement of voting systems. In addition, the EAC has concluded
that lever machinescannot meet HAV A’ sauditability requirements,

16 For more detail, see CRS Report RL32933, Political Satus of Puerto Rico: Background,
Options, and Issues in the 109th Congress, by Keith Bea, and CRS Report RL 32340,
Territorial Delegatesto the U.S Congress: Current Issues and Historical Background, by
Betsy Palmer.

Y This requirement went into effect with respect to individuals on January 1, 2003 (8§
303(d)(2)(B))-
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which impliesthat jurisdictions could not simply returntitle | funds
rather than replacing their lever machines.™

e 2007: additional voting system requirement of full accessibility for
all systems purchased with funds made available under title ! after
this date. This requirement appears to be dependent on additional
appropriations for requirements payments under HAVA. Congress
last appropriated such funds in FY 2004.

H.R. 3163 would have delayed each of the above deadlines, except thelast, for
four years. H.R. 4666 would have extended the deadline for replacement of
punchcard and lever machine systems to November 2006.

Hurricane Response

Theaftermath of HurricanesK atrinaand Ritacreated challenging conditionsfor
the people of Alabama, Louisiana, Mississippi, and Texas, as well as for state and
local governmentsthere. Some problemswereimmediately apparent, while others,
such as conducting elections, were less obvious at first. To varying degrees, states
struggled to locate hundreds of thousands of displaced voters, replace damaged
voting equipment and find alternative polling places, and recruit poll workers to
replace those who were displaced by the storms. In some cases, HAVA funds
intended to meet the law’ s requirements were needed for recovery efforts, which
might potentially affect achieving compliance. For more detail, see CRS Report
RS22436, Electionsin States Affected by Hurricanes Katrina and Rita, by Kevin J.
Coleman and Eric A. Fischer.

Threebills(H.R. 3734, H.R. 4197, and S. 1867) provided for displaced victims
of Hurricane Katrina to be eligible to vote under provisions of the Uniformed and
Overseas Citizens Absentee Voting Act (UOCAVA, 42 USC 1973ff) in federa
elections from 2006 to 2008.

H.R. 4197 would have authorized $50 million in FY 2006 for EAC grants to
states to replace equipment and supplies damaged as a result of Hurricane Katrina.
H.R. 4140 was similar but also applied to damage resulting from Hurricane Rita. S.
2166 was similar to H.R. 4140 but also covered restoring and replacing records.

18 Election A ssistance Commission, “ EAC Advisory 2005-005: Lever Voting Machinesand
HAV A Section 301(a),” September 8, 2005, avail able at [http://www.eac.gov/docsEAC%
20Advisory%2005-005.pdf]. The advisory states, “lever voting systems have significant
barriers which make compliance with Section 301(a) difficult and unlikely.”
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Military and Overseas Voters

Continuing effortsto facilitate absentee voting and registration for military and
overseas voters resulted in a number of incrementa adjustments to the Uniformed
and Overseas CitizensAbsenteeVoting Act (UOCAVA, P.L. 99-410) inrecent years.
The National Defense Authorization Act of 2002 amended UOCAVA to permit a
voter to submit asingle absentee application in order to receive an absentee ball ot for
each federal electionin the state during the year. HAV A subsequently amended that
section of thelaw to extend the period covered by asingle absentee ball ot application
to the next two regularly scheduled general electionsfor federal office, and added a
new section that prohibits a state from refusing to accept a valid voter registration
application on the grounds that it was submitted prior to the first date on which the
state processes applicationsfor the year. Because of inherent difficulties that result
from the need to vote absentee from outside the United Statesand thetiming of ballot
availability, effortsto increase the efficiency of UOCAVA’sperformance are likely
to continue.

S. 2507, S. 2766, S. 2767, and H.R. 5122 (P.L. 109-364) included provisions
onmilitary and overseasvoting. H.R. 5122 continued theInterim V oting Assistance
System (IVAS) for military voters and employees of the Department of Defense
through the 2006 elections and requires GAO reports on IVAS and other effortsto
utilize electronic mail, facsimile transmission, and the Internet to facilitate
registration and voting for military and overseasvoters. S. 2766 and S. 2767 required
similar reports, and al four bills eliminated inspections of voting assistance
installations by the inspector general.

Observers at the Polling Place Or Counting Location

The 2004 federal election saw an unusualy large number of observers,®
including some from the Organization for Security and Co-Operation in Europe
(OSCE) who had been invited by the U.S. State Department.®® State laws on
observersand policies of election jurisdictionsvary, with somerestricting observers
invariousways. Some observers have proposed that steps be taken to ensure access
of nonpartisan domestic and international observers to elections? Opponents
believethat decisions about access should beleft to state or local jurisdictions, given
perceived variationsin need and risksthat the presence of such observerscould place
undue strain on polling place operations.

19 electionline.org, The 2004 Election, December 2004, available at
[http://www.electionline.org].

2 QOrganization for Security and Co-Operation in Europe, United States of America, 2
November 2004 Elections, OSCE/ODIHR Election Observation Mission Final Report,
March 31, 2005, [http://www.osce.org/documents/odihr/2005/03/13658_en.pdf].

2 |n addition to OSCE, the Carter-Baker Commission (Commission on Federal Election
Reform, Building Confidence in U.S Elections, September 2005, available at
[http://www.american.edu/ia/cfer]) and the National Association of Secretaries of State
(resolutions of July 24, 2005, available at [http://www.nass.org/electioninfo/
electioninfo.html]) have recommended greater access.
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H.R.533and S. 17 would haverequired statesto allow accessto polling places
for specified classesof observers, andH.R. 939 and S. 450 for nonpartisan observers.
H.R. 3910 required states to permit parties with candidates in an election to observe
vote tabulation and certification.

Payments to States®

HAVA authorized $3 billion for FY 2003 — 5 in paymentsto states to meet the
requirements of title 3, and $650 million in one-time payments for replacing voting
equipment and improving election administration. Of those amounts, al but $672
millionin requirements paymentshave been appropriated, and all appropriated funds
have been disbursed to the states.” Some observershave expressed concernsthat the
amount of funding appropriated so far is insufficient to meet HAV A requirements,
with some arguing that the remaining authorized amount is also insufficient. Some
additionally argue that the HAV A requirements have increased the ongoing costs of
electionsto state and local jurisdictions, and that failure to provide ongoing funding
makes the requirements an unfunded mandate. Opponents argue that the impact on
ongoing costs can be minimal, depending on how states choose to implement the
requirements, and that ongoing federal funding may lead to increased federal control
over election administration, contrary to the established U.S. tradition of state and
loca control.

H.R. 533 and S. 17 would have authorized $2 billion for FY 2006 and sums
necessary thereafter for paymentsto states to meet HAV A requirements. H.R. 939
would have authorized $3 hillion for FY2006 and sums necessary thereafter for
payments to states to meet HAV A requirements. H.R. 3557 would have increased
authorization for requirements payments by $15 million.

H.R. 939 would have authorized $500 million without fiscal year limitation for
payments to implement the voter-verification and audit-capacity requirementsin the
bill (see relevant sections in this report) and required the EAC to make those
payments within 30 days of enactment. H.R. 550 would have authorized $150
million for FY 2006 to meet the additional voter-verification and other requirements
in that bill. H.R. 939 would also have required states to establish procedures to
disburse paymentsimmediately to local jurisdictionsimplementing therequirements,
and to include in their state HAV A plans a description of procedures to ensure that
payments are immediately distributed to local governments for costs of
implementation. S. 450 had similar provisionsto H.R. 939 but did not require states
to establish proceduresfor immediate di sbursement of paymentstolocal jurisdictions

22 This section includes general provisions and those not covered under other topicsin this
report.

% An across-the-board rescission in FY 2004 reduced the total amount appropriated for
requirements payments to $2.319 billion.

# HAVA concentrates responsibility for meeting its requirements at the state level of
government, but also deemphasizes the federa role both by leaving the methods of
implementation to the states (§ 305) and denying the EAC regulatory authority not
previously granted under NVRA (§ 209).
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or to include disbursement procedures in state plans. S. 450 also would have
appropriated the payments in addition to authorizing them.

H.R. 5777 prohibited use of HAV A paymentsto promote or oppose candidates
or political parties, directly or indirectly. H.R. 6363 required that Puerto Rico be
treated the same as one of the 50 states with respect to HAV A payments.

Political Activities of Election Officials

Some controversy emerged after the 2000 and 2004 el ections over the activities
of state elected officialswith responsibility for conducting elections. In some cases,
the controversy concerned official actions with respect to the election process, and
in others, conflict of interest issuesarose over the political activitiesof stateofficias
with election responsibilities. The National Voter Registration Act of 1993 (P.L.
103-31) requires each state to identify a chief state election official, and HAVA
requires those officials to perform certain tasks. In most states, that official isthe
secretary of state or equivalent. Those are usually elected officials, although a
number are appointed by the governor or selected by thelegisature. Inall cases, the
secretary of state is a partisan office. However, in severa states, the chief state
election official is appointed by a bipartisan board. Arizona, California, and Ohio
considered legislation in 2006 to regulate in some fashion the political activities of
state or local officials with election responsibilities.

H.R. 834, H.R. 939, S.391, and S. 450 prohibited chief state election officias
from taking part in campaigning or other prohibited political activities with respect
to any federal election over which the official has managerial authority.

Polling-Place Capacity

The occurrencein 2004 of long lines at some polling places, and long waits for
some voters, raised questions about whether election jurisdictions were distributing
voting systems and pollworkers efficiently and fairly. HAVA issilent on thisissue,
and states vary with respect to requirements for polling place capacity, and little
research is available on how best to determine polling place capacity.”® Some
innovations are occurring, such as the use of “vote centers’ rather than traditional
precinct polling placesin somejurisdictions,?® and easing of waitson electionday is
one of the arguments used by advocates of early and no-fault absentee voting.

% One exceptionisastudy of allocation in Cuyahoga County, OH, performed at the request
of the county, in which a simulation model led to the conclusion that with the county’s
allocation strategy, “evenamoderateturnout ratiowill likely cause certain polling locations
to